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By THE AUTHOR oe 
The QUESTION STATED. 


| Mather, for love of Grace, 
Lay not that flattering Unfion to your Soul, 
That not your Treſpaſs, but my Madneſs ſpeaks : 

It will but ſein and film the ulcerous Place, 
Mhilſt rank Corruption mining all within 
Infetts unſeen, Confeſs yourſelf to Heaven, 
 Repent what's pat, AvoiD what is to come, 

And do not ſpread the Compoſt on the Weeds 


To make them ranker. 
| HAMLET, 


To which is prefixed, 
Dr: BLACKSTONE's LETTER 
0 


Sir WILLIAM MEREDITH. 


. 


The SECOND EDITION, 


—— 


EY 8 
a 
— 


ND © Ne 
Printed for G. WoopFaLt, Charing-Creſs; and Meſſrs. 


RICHARDSON and URQUHART, under the Royal 
Exchange. 1770. 


* 
* 
- 
IT 
" . 
= * 
* 
- 
* * 
- , % 
- 
bk, - 
- 
4 
f 0 
— . - 
. 
- 
% 
* 
* — 
s * . 7 
' 
* 
* * 
* . o . 
* 
. 
* * * 
. * 
I 
1 
* — 
. 
- 
o — * 
4 
% 
* * * * A » 
* * : 
. 5 
— * 
\ 
* 
* 
. 
* 
- 
- 
* — | 8 * o 
* 
— » ”- = - * . 
. * 
6 * x 1 9 * 
a> + — — +. - 929 F 
8 a 
4 
= , >, 
< bp! 
— — *  — py — —— | * _ = 
* 
ol 
0 R ; . by 
4 N 
2 9 - | 4 
* * 
* * - - — * * da — E % : 
- . 
F: 
1 
Ee, 
: 0 , 
< MEN . a a E: 
; — 
4 2 
10 
* * 
: 
* 
1 * DP 4 
; 
— o bl 1 , j . 
. d7? v 4 
I 1 
nee 4 
ww" P . k 
* mY * * 
> * Y 
4 
. * 1 
* 


Tr © 
QUESTION STATED. 


. R 

N your Letter to one of your Conſtituents, you are 
1 pleaſed to make honourable Mention of a Work“, 
compiled many Years ago, and fince publiſhed for the Uſe 
of young Students: But at the ſame Time you inſinuate, 
that the Author, upon a late Necaſion, had departed from 


the Principles which he there has inculcated and avowed, 


The Gentleman, whioſe Conduct upon that Occaſion 
has been arraigned in no very candid Manner, is much 

obliged to his Antagoniſts for the Compliment they have 
paid him, in ſuppoſing that the Uniformity of his Sentiments 
could poſſibly be of Conſequence to the Public, or merit 
its ſerious Attention, Yet he did not, for ſome Time, 
_ conſider the Accuſation as worthy the leaſt Degree of 
Notice, When this Calumny was firſt ſolemnly broached 
by a Perſon, who (of all Men) ſhould not hive complained 
of Inconſiſtency with Regard to Mr. Jilkes, that Gentle- 
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Commentaries on the Laws of Eng/and, 
A man 


„ 5 ris 
man received upon the Spot a \ Micient Chaſtiſement from 
an able Hand, for exerciſing ſo unfairly his Talent of 
Miſrepreſentation. When, the next Day, it was pro- 
claimed to the World in the Shape of a Toaſt at a Tavern, 
no ſober Man could be angry at any Inſtance of convivial 
Pleaſantry, among a Knot of ſuch merry Politicians, in the 
Jollity of their new Alliance. When it came, by a 
regular Progreſſion, to be the frequent Theme of anony- 
mous Scurrility, in the dirty Channel of a News-Paper, 
it was deſervedly left to periſn without Reply, with the 
reſt of the Lyes of the Day. But, when it is adopted by 
a Member of Parliament, in a public Addreſs to his Con- 
ſtituents, and when a Gentleman of Rank and Reputation 
does not ſcruple to own that Performance, it then becomes 
a Man's Duty to himſelf and- to his Character, thus to 
vindicate (once for all) his Writings, and his Conduct, 
from the Charge of — — and e 


I ſhall make no Apology for fuppoling that, by the 
Paragraph in page 20 bf your Letter, you meant to convey 
to your Correſpondent, that the Author of the Book in 


Queſtion had diſputed its Tenets, and contradicted its Aﬀertions, 
in a late political Converſation; and that by that Convirſation 


you meant to allude to the Debate of the Eighth of _ 
All your Readers underſtand it in this Light, and you are 
too much a Gentleman to diſavow it. You add, a " 
you ſhall continue to prefer the Thouglis of the Profeſſor 
« to the Words of the Politician,” And indeed, Sir, if they 25 
were contrary to each other, I ſhould think you was per 5 
fectly in the right, But I truſt that, up8n mature Conſi- | 
deration, your own Candour wil convirice you, that you n 
have too haſtily adopted the falſe Sloſſes of your new Ally, 


te 


EY; 


to whoſe Judgment you have not always been uſed to pay 
ſo implicit a Defercnze, To Him indeed the Author of 
the Commentaries owes no Explanation or Ceremony; who 
could coolly form a Plan to impoſe upon ſo reſhectable an 
Aſſembly, could deliberately commit it to Writing, and 
without Provocation could draw it from his r in the 
Concluſion of a Debate, after Midnight; in order to traduce 
the Integrity of a Man, for whom he profeſſed a Friendſhip, 
and who deſerved other Treatment from his Hands, But 
to you, Sir, who have cnly miſtaken his Meaning, and 
have urged that, Miſtake with Decency, nay even with a 
Degree of Civility, the Author owes every Endeavour in 
his Power, to vindicate his genuine Sentiments, and to 
ſhew that his Judgment however erroneous or ſingular) 
has always been uniform and ſteady. 


Erroneous it may poſſibly be, and very probably was ſo, 
ſince he could not intirely agree with either the Miniſtry or 
the Oppoſition, in their Conduct with Reſpect to Mr. 
Wiltes. He concurred with the latter in diſapproving the 
Vote of the 2d of February; becauſe he thought it beneath 
the Dignity of Parliament to cenſure any Libel {how- 
ever atrocious) that was merely directed againſt a Miniſter, 
In the reſt of the Queſtions he heartily concurred with the 
Majority, whenever he happened to be preſent: And in all 
of them he followed, without Regard to any Party Con- 
nexions, the Sentiments which he had formed for himſelf, 
and which he always had publicly avowed, 


To elucidate this Matter (if it really is of Conſequenoe 
to any Man in England but himſelf) let us now compare 
the Tone of the Profeſſor, as delineated by himſelf in his 


A 2 Commentaries, 


(4) 

ebene es with the Words of the Politician, feppoſed ta 
have been delivered in Parliament. The Doctrine, which 
be ſupported in his Speech, I take to have been this : That 
e the Houſe of Commons had a right to adjudge Mr, 
4 V lkes incapable of being elected a Member, to ſerve in 
« this preſent Parliament.“ His Thoughts, when a Profeſſor, 
will fully appear from an impartial Review of his Work. 


You ſay + that you ” ſhall copy vertatim the learned Pro- 
s feſſor's Enumeration of legal Diſabilities ; of which ſome 
« are Common, others of Statute Law. The Diſqualifi- 
& cations at Common Law are Aliens, &c.” Unfortunately 
for the Argument intended to be grafted upon theſe Quota- 
tions, you have departed from your promiſed Accuracy, and 
unwarily miſquoted the Words. The Author ſpeaks not 
of any Diſabilities at Common Lat, as diſtinct from the Lao 
Parliament; or which were previouſly known to exiſt, 
before they were adjudged by the Houſe, The Suppoſition 
_ that there can poſfibly ſubſiſt any Common: Law, diſtinct from 
the Law of Parl ament, reſpecting the Qualification of Mem- 
bers, is the yery Fallacy upon which every Argument of 
the Minority was grounded, that appeared to haye a Shadow 
of Reaſon. What the Author bas ſaid , is this: That 
5 the Qualification of Perſons to be elected depends upon 
« the Law and Cuſtom of Parliaments, and certain Statutes 
9 referred to in the Margin.“ And what he meant by the 
Law and Cuftom of Parliaments be has explained in a prece- 
| ding Page® j wherein he lays il down, that the High Court 


We 


1111 


1 Page 21. PO 
+ comm. Vol. I. Pag ze 175. 
Comm. Page 163. | 


1860 

4 of Parliament hath its own peculiar Law, called the Lex 
« && Conſuetudo Parliamenti; —that the whole of this Law 
« and Cuſtom of Parliament hath its Original from this 
* one Maxim, that whatever Matter ariſes concerning 
66 either Houſe of Parliament, ought to be examined, diſcuſſed, 
c and adjudged in that Houſe to which it relates, and not 
ec elſewhere z———but that the Maxims upon which they 
& proceed, together with the Method of Proceeding, reſt 
ts intirely in the Breaſt of the Parliament itſelf, and are not 
« defined and aſcertained by any . ſtated 
Laws.“ 


Hale therefore firſt premiſed, that the Qualification 
of Perſons to be elected Members of the Houſe of Com- 
mons depends either upon the Law and Cuſtom of Parlia- 
ments (thus previouſly deſeribed and underſtood) or elſe 
upon certain Statutes; he immediately proceeds * to 
reckon up a Number of Reſtrictions and Diſqualificatians 

of Perſons in different Claſſes : Some of which have been 
| adjudged by a mere Vote of the Hou ſe of Commons, 
others created by Act of Parliament, Among the firſt Sort 
are Aliens 4, Judges, + Clergy . Attainted Perſons. q, 
and Returning Officers *. And after having enumerated 
theſe, and then a Number of ſtatutable Diſabilities, he 

concludes 4, that ſubject to theſe Reſtrictions, every 


1 ae 1 — — 
* 
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* Comm, Page 175. + Theſe were excluded by the Votes of 10 Mar. 
3623, 18 Feb, 162 5, 1 9 Nov. 1605, 13 Oc. 155348 Febr. 1620. 


17 Jan. 1661, 'C21 Jan. 1580, ®® 25 Jun. 1604, 14 _ 1614. 22 Mars 
5620. Ty Com Page 276, | 
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** ſubject of the Realm is eligible of common Right.” 


Not having therefore expreſsly mentioned, among the 
Perſons diſqualified, ſuch as are adjudged fo. to 8 by a 
Vote of the Houſe of Commons (though he has mentioned 


many Claſſes that are diſqualified by no other Means) the 
preſent artful Concluſion is drawn, that ſuch Perſons were 
 #hought by the Profeſſor to be ſtill eligible of common Right. 


But ſurely, when a Writer has afferted, that by the 
Law of. Parliament all . Matters relating to the Houſe of | 


Commons ought only to be adjudged in that Houſe ;— 


that the Qualification of Perſons to be elected Members 


depends upon this Law of Parliament; —and has ſpe- | 


cified many Incapacities, which are declared by no Statute, 
" but merely by a Vote of the Commons 3— | 
common Candour would conclude, from any ſubſequent 


no Man ef 


verbal Omiſſion (ſuppoſing it even an Inaccuracy) that 


be thought a Reſolution of the Houſe, adjudging A or B 


to be incapable, is not an authentic Determination of 
what is the Law of Parliament. However, the Reaſon 


of the Omiſſion (for it happens not to be an Tnaccuracy) 
ſeems obvious to every Underſtanding, not wilfully per- 


verted by Prejudice, The Author is recounting only ſuch 
Difabilities as had then been adjudged or created; and, 
among theſe, ſuch only as are permanent, general, and ap- 
plicable to whole Claſſes of Men. It was unneceſſary, and 
would even have been improper, to ſpecify any temporary 


Incapacity, inflifted by the Cenſure of the Houſe ; 
And he could not, without the Spirit of Prophecy, when 
his Book was compiled in 1753, or when publiſhed in 
1765, have ſpecified the Diſability of any private indrviduat 


ariſing in 1769. 
Perhaps 


BE 
Perhaps it will be ſaid, that though Individuals, c. may 
properly be omitted, yet the Author ſhould have mentioned, A 
as a general Claſs, «* Perſons incapacitated by a Vote of 
c the Houſe of Commons, had he thought ſuch a Vote 
would incapacitate. But, conſcious as he is of Imperfec- 
tion, he is not altogether ſo inaccurate, as to rank the 
Means of creating a Diſability among the Diſabilities 
created, He hath mentioned, in their proper Place, at the 
Head of the ſeveral Incapacities, the Foundations upon 
| which they ſtand. He hath faid that the Qualifications 
of Members, (and, of Courſe, their Diſqualifications alſo) 
depend partly on the Law of Parliaments, adjudged by the 
Houſe of Commons, and partly upon Acts of the Legiſ- 
lature. And it is impoſſible to conclude from any ſub- 
ſequent fancied Omiſſion, that he thought the Houſe of 
Commons had no Power to adjudge Mr. Wiltes incapable | 
of being elected a Member to ſerve in this preſent Parlia- 
ment; unleſs. we can alſo conclude, that becauſe he has 
omitted the Caſe of the South -ſza Directors, who were 
perpetually diſqualified by tbe Statute 7 Geo. I. c. 28. and 
has not mentioned, as a general Claſs, Perſons incapaci- 
s cated by Act of Parliament, he was alſo of Opinion 
that, notwithſtanding that Act, Sir John Blunt, Mr. 
Satobridge, or any other of the Directors, were ſtill eligible 


of common Right, The Argument proves both, or it 
proves nothing. 


The whole then of this Author's Doctrine, when taken 
together, amounts clearly to this: < That ſome Claſſes 
of Men are ineligible, either by Statute, or by the Law 
* and Cuſtom of Parliament declared and adjudged pro re 
© nata by the Houſe of Commons; and that all others are 
d eligible of common Right.“ And it is highly conſiſtent 
with 
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69 
with this Doctrine to maintain, by Mord or by Vate, that 
Circumſtances of Criminality may from Time to Time ariſes 


whereby an Individual may forfeit that common Right, 
and be adjudged ineligible for the Parliament then in being by 


a Reſolution of the Houſs of Commons, or for ever by an 
Act of the Legiſlature, 


I have induſtriouſſy avoided ſaying any thing on the 
political Merits of the principal Queſtion in Diſpute. My 


only Intention in this Addreſs was to vindicate to you 


and the Public, from the Charge of Inconſiſtence and 
Duplicity, the Character of one, who, though warmly at- 


tached to his Sovereign and the free Conſtitution of his | 
Country, deteſts all the Violence of Party, from which 


Inconſiſtence is inſeparable; and who had much rather be, 
and be eſteemed, an honeſt Man, than the ableſt Politician 


in Europe. | | 
2 June, 176g. £70 . 
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Dr. BLACKS TO NE. 
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S I R; 
—\ HE Anſwer, which 1 take the Li- 
berty of addreſſing to you, muſt begin 
in the vulgar way of apologizing for 
not being written ſooner. For one, unin- 
formed as I am, to conteſt with a Gentleman 
ſo accompliſhed in the Science of Law, as 
Doctor Blackſtone, is at beſt preſumptuous; 
but to do it without Deliberation and Care, 
would be unpardonable. My Health indeed, 
would not permit me; when I firſt came into 
the Country, to give that Attention to the 
Subject which it required. And I choſe to 
| have the Pleaſure and Advantage of reading 
B all 


2 
all your excellent Writings over again, before 
I ventured any more to queſtion their Correſ- 


pondence with the political Tenets you have 
| fince maintained in the Houſe of Commons. 


Proud am I to repeat my Admiration of 
your Commentaries on the Laws of England, 
which have introduced to our Acquaint- 
ance, a Syſtem that was moſt important for 
every Man to know ; yet, 'till you brought 
it from Darkneſs into Light, had been as care- 
fully ſecreted from common Underſtandings, 
; as the Myſteries of Religion ever were. Nor 
does the Improvement of Individuals alone 
refult from your Labors; The Public reaps 
this Advantage from them, that the better 
our Laws are known, the better they will be 
obeyed ; and the Zeal to defend our Conſti- 
tution be ſtrengthened, in proportion as that 
3 Zeal is founded upon Knowledge. 
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And though I am ſorry to adhere to an 
Expreſſion, that has given you the Trouble 
of a public Animadverſion upon it; yet the 
> fame Motive that induced you to attempt to 
vindicate yourſelf from a Charge of Inconſiſ- 
| tency, 


—— 
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fe 
tency, will plead my Pardon for endeavor. 
ing to clear myſelf of an Accuſation of miſ- 


repreſenting. your Words, and miſ-quoting 
your Book. 3 


4144 Ii 


You have now, Sir, with Fairneſs and 
Candor, ſtated your Doctrine in the Houſe 
of Commons; it is impoſſible to miſtake it: 
I can therefore, with Preciſion and Exact- 
neſs, compare that Doctrine with the Aﬀer- 
tion of your Commentaries. The Public 
have both your Sentences before them; and 
if the latter is conſiſtent, either in Letter or 
Spirit, with the former, I ' ſhall then plead 
guilty ; ſtill aſcribing my Fault to the Im- 
perfection of my Underſtanding : for, Know- 
ingly and wilfully, I would not miſ-repreſent 
any Man, eſpecially one of. Jour. A 
and Character. 85 


1 . ne 
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Before I enter into a particular Diſcuſſion 
of the Sentiments I collected inyour Works ; 
let me premiſe, that I underſtood the very 
End and Aim of your Writings, was to in- 
ſtruct your Country- men in the Principles of 
Law ; z not as a dead Language, but as a 
N B ET Science, 
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Science, % which is to be the Guardian of 
* our natural Rights, and the Rule of our ci- 


fc vil Conduct. —In a Syſtem drawn up with 


x this Intention, I could not then ſuppoſe there 


was included, an Aſſertion of ſuch abſolute 


Power, as would take away thoſe natural 


Rights; 3 nor could I i imagine you e could poſ- 
ſibly have thought it neceſſary to preſcribe 
any Rule of Law, if there be an er bitraty 
Will preſiding c over us to adjudge pro re natd, 
and execute its Judgments, diſtin& from the 
common Law. For if they who govern, are 
independent of that Rule, it is ridiculous to 
give R Rules to the governed. To command 
pro re natd is the Province of one; to ſubmit, 
the Lot of the other. But you, Sir, have 
inculcated a different Doctrine, you have 
taught us. that Liberty is our Birth-right, 


44. — 


E And that Liberty, rightly - underſtood, 


46 conſiſts i in doing whatever 1 the Laws permit, 


40 which is only to be effected by a general 
40 Conformity of all Orders and Degrees to 


40 "oſs ee Rules of Action, * which 
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« the 


A 5 5 
« the meaneſt Individual is protected from 
# the Inſults and Oppreſſions of the greateſt.” 
And according to Sir Matthew Hale, || «* the 
% common Law is the common Rule for ad- | 
« miniſtering Juſtice, and aflerts the King's 
e royal Prerogatives, and alſo the Rights and 
« Liberties of the Subject, and directs the 
KL Limits and Bounds of Courts and Turf 


E  diftions,” | N 7 


. As — had not the Spirit of Prophecy 
when you wrote,” neither had I the Spirit of 
g Prophecy when I read your Commentaries, 
to conceive you could ever have thought 
that, under this Conſtitution, any Order or 
Degree of Men was exempt from this Rule; 
leaſt of all that Order of Men, whom you 
have deſeribed as Þ * the Guardians of the 
EL Engliſh Conſtitution, delegated to watch, 


« to check, and to AVERT every dangerous 
N Innoyation. 


But one Point in which you ' fay, Sir, I 
have done you wrong is, that I haye aſſumed 
your Authority for  aſcribing thoſe Diſabili- 
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dent of, the common and Statute Law. 


3 


ties which reſpect the Qualification of Mem- 


bers of Parliament, to the common Law. 
And you treat it as a Fallacy (and the very 


Fallacy which you ſay gave ſome little Shadow 
of Reaſon to the Arguments of the Mino- 


"rity on the 8th of May) the Suppoſition that 
there can poſſibly ſubſiſt any common Law, 
4 diſtinct from the Law of Parliament, re- 


« ſpecting the Qualification of Members.” 
For my own part, I do not remember there 
was any ſuch Expreſſion on the Side of the 


Minority, as that there was a common Law, 
diſtinct from the Law of Parliament in ſuch 
_ Caſes; But the Argument they relied on (be it 
| Shadow or Subſtance) was, That the Juriſdic- 
tion of the Houſe of Commons over the Rights 
of the Elector and Elected, cannot be exer- 


ciſed on Principles, diſtinct from, or indepen- 
What 
then was the Subſtance of Argument oppoſed 

to this Shadow of Reaſon? It conſiſted wholly ; 
in blending and confounding the two Ideas of 
Juriſdiction and Legiſlation together; and 
yet, Sir! who- ever does not keep theſe two 
Ideas totally ſeparated from each other, will 


: _— never 


TOE, 


never form a rational Conception of the pre- 
ſent Queſtion. 


TT ſhall not then detract from the weight 

of the Arguments advanced by you, and other 
learned Gentlemen of your Profeſſion, when I 
collect them in this one Point—That it is 
eſſential to every Court of Law which is com- 
petent to try a Cauſe, to adjudge and declare 
what the Law is, relating to the Cauſe under 
Trial ; and that the Judgment of ſuch Court 
is binding until it is reverſed ; That the Houſe 
of Commons being the Court competent to 
try every Caſe relative to the Election and 
Qualification of Members; what the Houſe 
ADJUDGEs and DECLARES to be Law, in 
FACT, becomes Law ; aud as there lies no 
Appeal to any other Court, to reverſe their 
Judgment, zhar Judgment mult abſolutely ſtand 
as Law.—Then let me aſk, if the Effect of 
that Judgment is altering the old, or making a 
new Law, What is it but Legiſlation ? 


But you cannot wonder, Sir! that they 
who had read your Commentaries ſhould be 
aſtoniſhed at ſeeing you promote this Union. 

For, 


%% % 
For, ſpeaking of the judicial Power, you Ka 
Were it joined with the LEOIsLATIVE, 
« the Life, Liberty, and Property of the.Sub- 
7 ject would be in the Hands of Arbitrary 
« Judges, whoſe Deciſions would then be re- 
« gvlated only by their own Opinions, and 
not by any fundamental Principles of Law, 
« which Legiſlators may depart from, yet 
40 Judges are bound to obſerve. This Sen- 
tence has indeed an immediate Reference to 
the dgesof Weſtminſter Hall: But incaſes of 
Election, Members of Parliament are as mere 
Jud; gesasthe y. And whenever in the Exerciſe of 
Juriſdiction they depart from that equal Rule 
of Law, which is the only Meaſure of Juſtice, 
they ceaſe to be Judges and make themſelves 
Legiſlators. . And as often as this un- natural 
and dangerous Union of Juriſdiction and Legi- 
| Mlation is cemented, the Effects muſt be as you 
have ſo truly repreſented them. For Inflance, 
the Houſe of Lords is, in caſes of Property, 
the ſupreme Court of Judicature from which 
| there lies no Appeal: Suppoſe then that their 


* 
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* Black, Comm, Vol. I. P. 269. 
1 5 Lord- 
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Lotdiips 1 ſhould ſcorn to go on in the beatert 
Tract of the Common Law, and adjudge the 
Right of Inheritance to be in the younger 
Brother, inſtead of the elder; forming their 
Judgment on Principles of general Reaſon, 
ariſing pro re nat, perhaps on the notorious 
Unworthineſs of the one Brother, and the great 
Merit of the other: Their Judgment, in y Ac, 
decomes Law, and by it the Tenure by which 
almoſt every Man in the Kingdom holds his 
Property is rendered indeed precarious. And 
if it be admitted as a Principle that the Law 
is, what every Court competent to try the 
Cauſe, fo adjudges ; Then may every Court 
which is competent to try Treaſon, make that 
Treaſon which they adjudge ſo. It was upon 
this very Principle that till the Statute of 
Edw. 3d, (which defines and aſcertains Trea- 
ſon) the Life of every Subject in the King- 
dom lay at the Merey of the Judges, while 
thoſe ſudges were at the Diſpoſal of the King. 
And if it be true that the Right of Election 
may be taken away as the Houſe of Commons 
may pleaſe to apjupor ; Then muſt that 
eſſential Right which is the Foundation and 
Security of our Liberty, loſe the Name and Idea 
5 nn of 
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ef being 2 Right, and depend upon the mero 


Accidents of Days and Hours. Moſt lincerely 


doltherefore aſſent to the Truth you lay down. 


as. a, Profeſſor, that were the Judicial Power 
once joined-with the LEG61sLAaTivs, the Life, 
Liberty and Property of the Subject would be 


4 


4 * 
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 Whonevee I peak « of the Ri ght of Voting, 
1 cannot but aflert it as a legal Right. It is 
true, a Miniſterial Writer | has lately had the 


Boldneſs to call it a Parliamentary, not a 
Jegal Right, in direct Contradiction to Sir 


Joſeph. Jekyll who: ſpoke theſe very Words 


4% The Right of voting is a. legal; not a 


Parliamentary Right.” And yen yourſelf, 
Sir I are pleaſed to tell us . That the ab- 


.« folate Rights of every Engliſhman (which 
ce. taken in a political and extenſive Senſe are 
eir Liberties) as they are 
nd Reaſon, ſo they are: 
% co-eval with our Form of Government,” 
en ey eee ak o_ e when you 


| pb e in N ature 


N cute of the Middleſex EleQtic: 1 confdered. . 
my I Caſe of Aſhby and White, P. fog. 
, + Black, Comm. Vol. I. P. 147. 


inform. 
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ener us, lt . by the Policy f bur 
i ancfent Laws; ALL Officers Who were 'coti- 
* cerned in- Ma attbrs. that affected the Liber= 


« ty of che People, were chölen by te 
ve F teckolders in "rhe County Courts.” You 
alſo mention + o amongſt the me t remark- 
cc able of the Saxen Laws, the E ection of the 
% Magiſtrates by the People; originally, even 
«© that of their Kings since theſe Rights 
then did originally accrue by common Law, 
oo” ſortibri a Right to chuſe their own Repre- 
ſentatibes muſt acerue by common La- and 
in reverſe of being created by, was and is the 
Creator of, Parliament itſelf. I muſt alſo 
treat the Right which the Ekasis have in the 
Seat of the patticular Member, whom they 
have Jegally choſeh, on the fare footing, Fey 
the Right to clect him; for the Service 1 is al 
the E 2 of the = Hos and to loſe the 2 


of. a 2 Is the W ing as not pag it 
5 at all. | 2 — 44 — 


T6! . 1 5110 14 58 10 A #3950: 


© Habling then Med my Grown ent 
the TIM olders' aber te tobe of common Law, 


© Black Comm, Vol, LP. „ N . P. 466. 
bas” HR 1 


( 12, ) 


1 thought i it conſequential that the Maxims to 
try that Right muſt alſo be of common. Law. 
Therefore did. I, i in the Pueftion flated, aſcribe 
to the common Law, the Diſahilities that 
von have enumerated in your Commentaries, 
which are not of Statute. Law. But Permit 
me to fay, 1 did not mis · quote your Words; 3 
the DiſtinQion hetwixt, the Diſabilities of 
common, and thoſe of Statute, Law, being 
made by myſelf, as well as the Obſervations 
thereupon : : The Sentiment | did, and ſtill do, 
believe was your's, the Expreſlion merely my 
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R * to ay Aating 1 the Journals (which 


vo & 


I thall beg. leaye to do pretty fully) in Juſti- 
fication 0! of the -ConſtryRion,, I haye put upon 
them, 1. muſt, obſerve a Difference, in your | 
Expreſſion, as to the Incapacity ariſing. by 
Statute, and that. by a mere Yor of the 


"Houſe of Commons. The one you u has 


been ADJUDGED, the other CREATED; but as, 


in the whole Tenor. of your Letter, you aſſign | 


the fame Copſegyences, to APJVDGING, by a 


mere Vote, as to CREATING by Act of Parlia- 


ment; I muſt treat your Senſe of apjupoinG 
1 25 and 


K 
and CREATING. as one and the ſame Thing, 
reſpecting. the Qualification of Members to ſit 
in the Houſe of Commenss../ | 7 +. >, 


And: though you. are now pleaſed to ſay, 
. < the Author of the Commentaries ſpeaks 
© not. of any Diſabilities at common Law, or 
0 which were previouſly known to exiſt. be. 
" fore they were adjudged by the Houſe ;” 
Permit me to remind you how three Claſſes of | 
Diſabilities, which you have ſpoken of, ſtand 
on the Records of Parliament, viz... Minors, 
Traitors, and. Felons. Of the firſt, Sir Edw. 
Coke ſays One under the Age of twenty 
40 one Years is not eligible : : Neither can any 
% Lord of Parliament ſit there, until he be of 
the full Age of tweaty one Years.” —And 
Doctor Blackſtone more particularly ſays, t 
46 ig provided that noone. ſhall ſit or vote in 
either Houſe of Parliament, unleſs he be 
twenty one Years of Age. This is expreſs 
« ly declared by the Statute of 7 and 8 Will. 
oe „zd, with regerd, to the Houſe of Commons, 


i . , 1 0 Fu [1 


R bs. a 
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1 4 lat 47. | * Black, ms Val. <p 
„ 90 though 


14 

* thought à Minor was incapacitated befope 
*. fem MANS in dither Houle, by the Law and 
«Cuſtom of Parlidititht=The" Differerite 
between theſe two great Authors is, that Sir 
Ed. Eüke does hot mention e the Law and 
Cuſtom of Parliament,” r ne. 
ed By Pf. Blackſtone. But as there was n 

Statute in Sit Edw. Coke's Time; nor Vie 
en ben any Vote concerning Minors ; we 
Have Sit Edw. Coke's Authority at leaſt, thie 
che Biſability of Minors was originally kt 
<vommbn Law. Take it in Doctor Black- 
one's Words, that they were incapacitated 
y che Law and Cuſtem of Parliament; ſtill, 
as the Incapacity exiſted befor che Statute, 
ad ab there is no Vote concerning Minos; 
—On what groumd is it poſſible for the Doctor 
18 fix this Law and Cuſtom f Parliament. 
bur merely upon the Law of the Land? 8 

3d A Hin. Asen! 1 O G04 en 

On the fame ground ſtand the Diſabilities 
Bp" 74 bh attainted of Treaſon and Felony. 
. here is been noA@of 1 Parliament tod create; 
nor (as 1 can find). a Vote. to adjudge a Diſ- 
ability in either caſe. But Sir Edw. Coke has 
faid 1A not eli gible, becauſe ©rheyate not 


> 1d - 
an* doit hin 


3 


. 
wirbin the Terms of tbe Writ; and Doctor 


* 


Blackſtone ſays, becauſe © {hey are unfit to fit 
any where,” It would indeed be againſt every 
Rule and Principle of Law, to admit rbem to 
a ghare of the ſupreme Legiſlature, who arg 
dead in Law, have forfeited all Property, and 
would: + render the Verdict of any Jury void, 
en wich they might be impanelled#, But if 
1 be true that no Diſability can exiſt without 
an Act of Parliament, or a previous Note of 
the Houſe, then are Traitors and Felons ſtill 
eligible; and Dr. Blackſtone, to ſhew the 
Conſiſteney of his preſent Doctrine with. that 
of his Commentaries, muſt prove that Men 
attainted of Treaſon and Felony are both 
ELIGIBLE and INELIGIBLE, 
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T Hale's Pleas of the Crown, 2 Vol. P. 138 
In the fiſt Parliament of Henry VII. many Perſons- 
were returned Members, who in the preceding «Reign 
had been attainted of Treaſon. Their Capacity to: ſit in 
Parliament was queſtioned by the Houſe of Commons : 
But the Houſe, inſtead of adjudging their eligibility by a 
Vote of their own, referred the Matter to the twelve Judges; 
whe: declared them 1NEL1G1BLE until the Attainders were 
— 8 R of Facliament, which was accurdingly done. 


With 
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» With reſpect to the Journals you referred 
me to; ; Tam bold to affirm, that they do not 
warrant the Aﬀertion of any Incapacity being 
founded merely on a Vote of the Houſe of 
Commons; on the contrary, every Incapa- 
city recorded in thoſe Journals appears to have 
previouſly exiſted in common Law, and the 
Votes are merely DECEARATORY' of that 
common Law. In other Words, the Houſe 
1 of Commons did not, in thoſe Inſtances, 
is: make the Law; but did, what every Court 
| in the Exerciſe of its Juriſdiction muſt do, 
AD JUDGE according to Law. 


* —_ 
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] 4 et The firſt relates to Mr. STEWARD. 


roth of March 1623. 

„ Mr, Glanvyle reporteth from the Com- 

h | «« mittee of Privileges 1 for Monmouth. 
' «© Mr. Steward a Scottiſh Man, not na- 
i I | ——— «___©c-turalized, returned; But the Bills of 
1 «6 Naturalization have twice paſſed the 

1 „„ Houſe, That he, in Modeſty, hath 

18 „ forborn to ſit here. That Levinus 

40 Muncke only a Denizon and Horatio 
44 Palevicyne in like Manner ſat here. 
But anſwered that never Exceptions 
| cc there- 


l 
t? thereunto, nor the Matter ever ſtirred. 
% The Matter of great Weight; and there- 
40 fore the Committee would deliver no 


« Opitiion, but leave it to the Judgment 
1 of the Houſe.” 


te Mr. Alford Not to admit of only Deni- 
zons to ſerve here: For the Precedents 
« like to be tacite: But to have Conſider- 
* ation of this Gentleman becauſe his Bill 
* has twice paſſed this Houſe,” 1 


t Mr. Olanvyle— That he is not capable to 
« ſit here becauſe only a Denizon and not 
te naturalized. If one, the greater Number 

s may be returned only Denizons.—For 
te the Precedents, they were never queſ- 
& tioned or debated here,” 


re Sir D. Digges— To do here as in Sir Fra. 
% Bacon's Caſe. That he, being Attor- 
* ney, ſhould n vic! ſerve; but never 

c any Attorney General after,” 


& Sir Edw. Coke—No Alien. denizated can 
„ ferve in this Houſe, He that denizat- 


„ makeh bim a natural liege Man. But 


"9 


Sis « 


Houſe of Commons Ap JjUDGED Mr. Steward 
ineligible on the Pretence of an Authority in 
20 themſelves, 'DISTINGT from the common 


man's Incapacity was his being a Denizon, not 
2 re born JT a Diſtinction founded 


Reſolved upon Queſtion that the Election 


648) 
% ed is by Act of Parliament, which 


* the Words of Denization are tanquam 
© Jigens.; We have afſent to Naturali- 
« zations, none to Denizations. Many 
under the Age of twenty one Years fit 
c here by 8 but if e 
- «would: be $yor * 


— 


* « Reſolved that Mr. Steward hath deal very 

„ worthily.in forbearing to come into the 
« Houſe; and that he do forbear to come- 
til he be capable by being naturalized.” 


„ of Mr. Steward void IX LAW; and a 
% new Writ to iſſue for a new Choice.“ 


Does it appear in this Precedent that the 


Law ? To my fimple Apprehenſion it is juſt 
the reverſe. For the Ground of this Gentle- 


merely 


( rg ) 
merely) in common Law — The Journal 
Has Preſerved enough! of the Debate to ſhe w 
it 'wis taken up. "gitdrcly as'a Point of Law, 


and argued upon legal Principles only. I 18 
alſo manifeſt that there was a Difpoſition in 


the Houle" T0 receive Mr. Steward; and the 
Circumſtance of his Naturalization-Bill 22 


ing been twice read, Would have furniſhed; a, 
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good Argument ro re aal ; if the Tdey of 


* 


Adjudic cation pro re natd had then” been 
adopted; pot in a a Stile of perſonal Civility 
to Mr. Steward, <2 Houſe reſolved, «© That 
e he had done very worthily in forbearing to 
« come into the Houſe, and that he do for- 
« bear to coms; till he be capable by being 
0 naturalized. my In clear and ſtrohg Terms 
then did the Houſe, on this Occaſion, diſ- 
avow the” Power of ADJUDGING a Deniſon 
capable, whom the Law had made incapable. 
But they recommended Mr. Steward to refer 


himſelf to an Act of the whole Legiſlature, 


as that alone could remove a legal Difability. 


Here the Matter reſted for ſome time, till the 


Houſe refaming it, came to a Second Reſolu- 


tion, "AD }UDGING that the Election of Mr. 


Steward was vo1D IN Law; let me aſk you, 
D 2 „„ 


1 62009 
Sir! By what Law ? It could not be by the 
Law and Cuſtom of Parliament. For there 
were two Precedents of Aliens having actually 
fat in the Houſe of Commons that were both 
alledged in Mr. Steward's favor—But Sir 
Edw. Coke rejected the Authority of thoſe 
Precedents, as not being conformable to Law 
—The Court too was on Mr. Steward's fide; ; 
but courtly as that Houſe of Commons was to 
K. James I. and therefore unwilling to de- 
cide againſt the King s Friend ; yet they 
would not decide againſt fs Lav, | 


The Journal you next refer me to is of 2 5 
Wnt I 580, when © A Motion was 
« made to know the Mind of this Houſe 
- Fc touching a Burgeſs ſtanding INDICTENR 

rf FoR FELonyY ; Whether he ought in 

« that Caſe to remain a Member of this 
ge Houſe or elſe to be removed ? It was | 
6c adjudged. he ought to remain ſtill of 
this Houſe ynleſs Bs. TE re- 


In this Caſe the Hoyſe did nothing more 
than diſclaim Adjudication pendente lite, with 
an Implication indeed, that if the Member 

had 


( 2r 
had been convicted, then in obedience to the 
Judgment of the Law they might have ex- 
pelled him. But you. cannot ſtate a, mere 


Suppoſition of what the Houſe might intend 
to adjudge as a Point in fatt adjudged. 


| * gth Novem. 160 c—New Writs were 
© ordered in the Room of two of the 
e twelve Judges who had deen eee 


| 12 into Parliament,” 


£ 


Sir Edw. Coke "FS (4 Ink. as none of 
the 12 Judges are eligible becauſe they be 
« Afiſtants in the Lords Houſe. * 


PEER by abe Conſtitution, the Judges have 
not only their Writs of Summons, but are 
bound /ex officio to ſuch a conſtant indiſ- 
penſible Service in the Houſe of Lords, as 
excludes them from a poſſibility of attending 
en the Buſineſs of the Houſe of eee, 


I apprehend there | is no Caſe where the 
Law in ſome or other of its Departments, 
has not an Authority to prevent the ſame 
Man from holding two. Offices that are in- 
ann one with each other As if a 
. Biſhop 


( 22 ) 


Bifhop or the Rector of a Pariſh ſhoule is 
the Command of x Regiment; 3 "the Ecclefiats 
cal Court would oblige him to relinquith 
either his military * Commiſion” or his holy 
Orders. And in Pr. Blackſténe's Commen- 
taries We find, that Joo); at common Law a 
cc  CoroNER, tho be 5, 1s ; choſen for l life. may, be 
4 removed, either by bis being made Sheriff 
« or choſen Verdurer,. which are Offices. in- 
hy compatible with the other.” From this 
Iggal Ground of Incompatibility (not a mere 
Vote of the Houſe: of Commons) did the 
Cuſtom ariſe (For except Thorp: in Hen. 6 
Reign, there is no Inſtance of a Judge fitting. 
in the Houſe) now grown into the Law of 
Parliament That none of the Twelve Judges 


0 are eligible. * 


9 
* a\ 
4 & bd bs Yo do 


he Votes of We 1 gl of f Obes 15 53— 
8th of February, 1620—17 January, 1661—? 
declare the Incapacity of Clergymen to be 
elected into Parliament. Sir Edward Coke 
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lack. Comm Vol. J. P. 348. ER 
hp 35 6m "IR. ſays, 


* 
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ſays, (4 Inſt. 47). ( becauſe they. are of. ane 
* other. Body, , viz. of the Convocation.” * 
4 Where 04 Inſt. 322) the — Clergy are 
«« preſent in Woe or Repreſentation, and, 
ce they only ſit in Parliament Time. ” And you, 
Sir | whoſe Authority I am proud to quote as 
I do that of Sir Edward Coke, deſcribe the 
Convocation as. © the Miniature of a Parlia- 
cc, ment ; whercin the Arehbiſhop proſides . 
« with regal State; the upper Houſe of Bi- 

<« ſhops repreſenting, the Houſe of Lords; 

« the lower Houſe compoſed of Repreſenta- 
< tives of the ſeveral Dioceſes at large, and 
« of each Chapter therein, reſembling the 
« Houſe of Commons with its e of 
«c « Shire ang Burgeſſes.“ 


9 
— 


The Incepacity of the Cloner then did not 
ariſe from a Vote of the Houſe of Commons 
alone. But the Law and Cuſtom by which. 
they are excluded, is derived from their own 
Situation, being Members of another Body 
(when the Vote paſſed) exiſting with full Power 
of Taxation and Legiſlation, as far as relat- 
ed to the Church and Churchmen. And I ap- 


* 


proband; n a Peer be elected into Parlia- 


(44) 
ment, that a Vöts of Incapacity would be ths 
Conſequence of his Election: Still the Ihrapa- 
city could not be imputed to the Vote, but to 
the pre-exiſting Cauſe of his Incompatibility. 
But the Reſolution of the 17th of October, 

155 3», ſettles this Point better than I can, bes 

ing vi termin DECLARATORY, The Words 
are, © It is ditlared that Alex. Newel, being 
* a prebendari of Weſtminſter, and thereby 
0 having a Vote in the Convocation, CAN= 
vox bea Member of this Houſe,” | 


, 5 The other Journals you refer to 2 5 June 
'1604—14th bf April, 1614—22d of March, 
1620 relate to ſuch Perſons as being Sheriffs 
of Counties, and Mayors and Bailiffs of Bo- 
roughs, are not eligible i in their reſpective Ju- 
B as being returning Officers 
4 a of one County being fill cligible 
- '« to de Knights of another,” _ 


The laſt of theſe Journals contains no- 
_ thing but an Order to ifue a new Writ in 


_ 3 8 


Black. Comm. Vol. I. P. 153. 


the 


A*25s,) 


the Room of a Mayor of Cunbridge who had 


— 


u himſelf.— But on A Fi 


42488 


2500 


th Jane, 1604, * SY 
Sir Pra. Moon moved to know. the 
| - Opinion af the Houſe, Whether 2 

Mayor of a Town might laufully be 


4 returned and admitted to ſerve as a 


« Member here. And alledged a Caſe 


SY 38. Hen. 8. in Brook's Abridgment, 


| « where it 1s reported to. be admitted in 
the Commons Houſe of Parliament, 
That if a Burgeſs of Parliament, made 
% Mayor of a Town having thereby judi- 


« cial Juriſdiction, that that is a ſufficient 


LCauſe to ſend forth a new Writ for 2 
_ new Choiee.—Hereupon by: ſome it was 
* anſwered that they conceived Mayors 


ec tobe WITHIN the Eqprry of the Stat. 
« of 23 Hen, 8. inhibiting the Election 


0 of Sheriffs... And by ſome the great 
=_— Inconvenience was urged that Mayors, 


<« to whom the Writs are directed, ſhould 
« be admitted Burgeſſes; ſeeing 1 for the 
* moſt, part their Power was ſuch as they 


| 1 might procure themſelyes to be choſen, 


E r 


(: 364). 


„ Upon the whole Mites it was un- 
_ Ox and ox DR ED, and the Clerk 
* of the ſaid Houſe commanded to enter 
4 jt accordingly ; ; Thar from and after 

« the end of the preſent Parliament, No 
ho. Mayor of any City or Town cotporate 
„ ſhould be elected, returned or allowed 
rr fer be ab a Member of this Houſe ; 
ee And if f it did appear that any Mayor were 
1 returned à Burgeſs, that preſently à new 
il 4 Writ ſuould be awarded for the Choice 
of another in the room and place of the 


* faid*Mayor, and this to continue as an 
l, Act ang Order of this Houſe for ever,” 


1725: Mut g ei 2: 13 
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1 By t e Toto of this ways the Queltion 
bar hs YAM ariſen 1 ups n ;n a Perfon, "who tho 
May or” of Lom Town as Was not re- 
. 5 5 fot the Place where fle N And 
Tam warthiited t to Itifer chat, f this Procced- 
ing at feaſt, Hs Hdufe Was guſded 5 the Law 
of the Latid, wittbut + any Pretehct to Legi- 
Native Power. For the th al Points ridobare 
art, Whither aff retuthing Officers, as well 
ies Seri art Wirhin the Elhufty of che Stat. 


of en. 9; and netter a Mayor ein K- 
£195 3 Fully 
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fall be returued (6-4. whether a Men i 18 
be the Jadge in his on Cauſe.) How then 
could ſuch a Debate ariſe, if there was no 


previous Law to conform to or oppugn? For 


if your Doctrine had been held That the Law 
was to ſpting up pro re natd as the Houſe was 
pleaſed to adjudge, the Debate muſt have 
been, NOT upon what WAS already lawful 
but upon what they choſe to make ſo: They 
would have deliberated upon t the fitneſs of the 
Law they were to giue, but not have enquir- 
ell after the La thay were te follow. 


The other Vote 14 April 1614, 5 is in ſuch . 


poſitive Terms DECLARATORY as to need no 
nee " as aber 


14 


* 1 « | Queſtio d 4 Bast -Eor * Law 
: «they:refolyed,;*s. Ne Mayor or Bailiff that 
mmm may ws as n 
1 ber af this N * 
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ay * Ls” if 

7 now phe: thro} vary. one of the 
Journals you referred me ta. Inexperienged 
a9 Lam, and indebted to you for great part 


F * little Knowledge of Law I pretend tg; 


.t 8) 
1 hook find myſelf moſt unhappy i in differing 


with ſo perfect a Maſter, if I had not the 
Votes themſelves, which you have pointed 


out, for my Support. Let every Reader form 
His Opinion of thofe Votes; Whether they 
are as you imply, LEGISLATIVE ; or, as I pre- 
ſume to think, DECLARATORY — That is, 
whether they create the Law, or were paſſed 
in conformity to the known Cuſtoms, Maxime 
and Rules of Law, PREvIovsLY exiſting for 
the Government of the Houſe of Commons 
as well as every other Subject of Great Britain. 


I cannot yet quit the Journals without de- 
firing to recommend to your ſerious Conk- 
deration one Refolution more z That of the 
23 Jan. 1709, when Sam. Taylor, Eſqs was 
_ adjudged to be not dulyeleted. Take this Vote, 
Sir } either as LEGISLATIVE or DECLARA- 
rez. In one ſenſe, there is a Declaration of 

the Law, that a Candidate who has not a if 
Majority of legal Votes, though his Compe- 
titor has been declared incapable by a Vote 
of the Houſe, has no right to fit in the 
"Houſe, And this Declaration is conform- 
able to the common Law, as well as thoſe 
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Laws that you have ſaid * * ar® the only 
Criteria to decide the preſent Queſtion.” — 
Take it in your ſenſe, * that what is A9 
JupGeD and DECLARED by a Vote of the 
Houſe, conſtitutes the Law of Parliament; 
There 1 is according to that Doctrine, an exiſt- 
ing Law of Parliament Ap ju DNG bin to 
have no right, who ſtood ſecond on the Poll, 
although his Competitor was recently ad- 
ö judged and declared incapable to ſit in Parlia- 
; <a ment, by aVote of the Houſe of Commons. 


But ſince the Deciſion of the Middleſex 
Election could not be defended on any Prin- 
eiple of common Law, is directly in the Teeth 
of the Statutes, and a Contradiction to that 
Law and Cuſtom of Parliament which is to 

be found in the Journals; The Miniſtry is 
: indebted to you, Sir! for defending it by a 

Law and Cuſtom of Parliament, which did 

not r to exiſt. when You wrote your 
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9 Conſiderations on the Queſtion, Whether ; Tenants 
by Copy of the Court Roll, &c. are Freeholders qualified 
= vote in en, for Knights of the Shire, P. 5. 


Com- 


| 830) 
Commentaries. For in them you have told us, 
that + < the Law and Cuſtom of Parliament 
4 is to be learned out of the Rolls of Parlia- 
A ment and other Records, and by Precedent 
« and' continual Experience. But that Law 
and Cuſtom of Parliament is nau become quite 
another ſort of Thing: It is nat to bę found in 
the Rolls of Parliament, nor in the Records 
of either Houſe, nor by Precedents; but 
hereafter to be judged of by the ſingle Expe- 
rience we have had of the Middleſex Election. 
For after reciting, that the Qualification of 
Perſons to be elected, depends upon the Law 
and Cuſtom of Parliament and certain Statutes 
referred to in the Margin; You ſay that 
| << what you meant by the Law and Cuſtom 
_ © «« of Parliament (in Page 175) you have en- : 
ee plained in a preceding Page, (viz. 163) 
wherein you lay it down. “ that the High 
« Court of Parliament hath its-own: peculiar 
% Law, called Lex- ef Conſuetudo Parkament!, 
« that the whole of this Law and Cuſtom of 
« Parliament hath its Original from this one 
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% Maxim, 


U 
Maxim, that whatever Matter ariſes con- 
«/cerning either Houſe of Parliament, ought 
te to be examined; diſcuſſed and adjudged-i in that 


Houſe to which it relates, and not elſewhere; 
« but that the Maxims upon which they pro- 
e ceed, together with the Method of Pro- 
10 oeeding, reſt entirely in the Breaſt of Par- 
« Jiament itſelf, and are not defined and aſcer- 
« tained by any particular ſtated Laws. 


Lam afraid, Sir! you will think me quite 
perverſe and unaccommodating 3 - but'I can by 
no means admit this Explanation of the Law 
and Cuſtom of Parliament. For the Paſſage 
in your Commentaries, (Page 175) that ſpe- 
cifically treats of it, ſtates fully and preciſely” 
what tbat Law and Cuſtom of Parliament is, 
reſpecting the Qualification of Members: But 
the Paſſage {Page 163) by which you would 
now explain it, relates to another Matter, For 
you have divided your Diſcourſe: on the Conſti- 
tution of Parliament into ſeveral diſtinct Heads. 
One of which treats of + . Laws and Cuſ- 
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toms of Parliament « con ſidered as one aggre- | 


gate Body '=-Another of the Laws and Cuſ- 


<« toms of each Houſe ſeparately and diſtinctly 
« taken.” | UnpEk the firſt Head you have very 
ably, 0 diſcuſſed the Nature and Extent of the 
Legiſlature of this Country, which (you ſay) * 

« Some have not ſcrupled to call, by a Figure 
® rather too bold, the OMNIPOTENCE of Par- 
cc liament.” Moſt certainly the Legiſlature can 
proceed on no Maxims but what ariſe in their 


oven Breaſts, as it would be contrary to the 


Nature of the Legiſlation (the Property of 
which is to give Law) to recefve Law: But 
the Omnipatence which you thought too 

bold | a Figure for th the whole aggregate Body 
of Parliament, I-can, never apply. as an Ex- 
| planation of the Power of Fa Houſe of Com- 


mons only. 


"a -M.: 


I ſhall lkewiſe admit ie, a N. Law and 
Cuſtom, common to both Houfes,, that what- 
ever Matter ariſes concerning either Houſe of 
Parliament (fuch as their own Rules, Orders, 


EPS} 


and Forms aK Proceeding) ought to be a 
judged in that Houſe to which it relates, and 
not elſewhere z And that * the Maxims upon 
vhich they proceed (in ſuch Matters) reſt 
entirely in the Breaſt of Parliament itſelf But 
cannot take what you ſay of Matters that 
relate to either Houſe, in explanation of 
Matters that do zor relate to either Houſe. 


F or the Qualification of Members is a Matter 


of Juriſdiction, and cannot therefore relate to 


thoſe who have the Right of adjudging, but | 
to. thoſe whoſe Rights ae ADJUDGED. 


| Lhe us hoe SR this Explanation of 
the Lex et conſuetudo' Parliamenti to the Point 
in Queſtion.” For, of the Laws and Cuſtoms 
common to both. Houſes, this likewiſe is one 
—That each Houſe hath an excluſive Right 
of judging, of the Qualification. of its own 
2 For Inſtance (Comm. Vol. I. 
P. 163) The Lords will not ſuffer the Com- 
e mons to interfere in ſettling the Election of 
cc a Peer of Scotland ; the Commons will not 
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* Black. Comm. Vel. L, P. 6. 
| F | « allow 
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allow the Lords to judge of the Election of a 

* Burgeſs; Nor will either Houſe permit the 
«Courts of Law to examine the Merits of 
% either Caſe.” But if this be applied, not to 
— Right of adjudging, but to the Principles 
which they adjudge—We might thus 
Audits to ourſelves each Houſe: of Parliament 
determining an Election, in the Manner you 
have laid down, viz. 


The Validity of tlie Election of one of the 
Peers of Scotland comes to be tried by the 
Lords. I conceive it may be litigated on any 
of theſe Grounds: either the Perſon, whoſe 
Election is objected to, may have no original 
Right of Peerage: or, the Right. may be loſt 
by Attainder; ox; he may be a Minor; ok, 
the Election may not have been made accard- 
ing to the Act of Union But by your Doc- 
trine, the Matter is to be tried by no Rule f 
Law and Right; but by Maxims that arife 
pro renatd, in d the Breaſts * the Lords. Fro 


By the ee Rule, che auhc in \ Cases 
of Election, inſtead of enquiring aboat-the 


preſcriptive or Charter Rights of Boroughs, 


OT 


C NT 
or the legal Rights of the Frecholders of 


Counties, in order to find out who has the 
Majority of legal Votes, are to examine, diſcuſs. 
and adjudge upon Maxims that reſt in their 
own Breaſts. 4 


Now, Sir, can a Profeſſor of Law, who 
has ence ſaid that 1 abſolute Rights compoſe 
Liberty,” contend for ſubmitting thoſe Rights 
not to legal Juriſdiction, but to ſuch abſolute 


Power as this is? 


The manner indeed, in which you have 
accidentally thrown in the Inſtance that each 
Houſe has the ſole Right to Judge of the 
Elections of its own Members, has given you 
one more Opportunity of attempting to con- 
found Juriſdiction with Legiſlation, How-' 
EVER it is not in your Diſcourſe upon the ag- 
gregate Body, but in that part which pecu- 
liarly relates to the Houſe of Commons, 
where we are to find the Principles you really 
meant to inculcate, of its particular Juriſdic-" 
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* Black. Analyſis, P. 6. 
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ion. There your Reader cannot but be im- 
zueſſed with the ſolemn, intereſting Manner 
in which you introduce your Commen- 
tary on the Right of Election. Vou tell 

us, || ** the Democratical and Sovereign Part 
of our Conſtitution” conſiſts in the People's 
Choice of their own Repreſentatives.” .You 
' remark how jealous the Athenians were of 
this Part of their Conſtitution, ſo that if a 
Stranger interfered in the Aſſemblies of the 
People, he was puniſhed even with Death. If 
the Athenians thought it ſuch a Crime for one 
who had no Right only to INTERFERE in 
their Aſſemblies, what would they have 
thought of violating the Right on which the 
Conſtitution itſelf was founded!) In England 
(you ſay) the Laws have ſtrictly guarded 
againſt Uſurpation ** and abuſe of Power over 
this Right; Vou have recited what theſe 
guardian Laws are: and permit me to remind 
you, that in the Year 17 58, you ſo little enter- 
tained any ſuch vague, indefinite Idea, as that, 
this Wr Right (as you have termed it) 
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I Black, Comm. Vol. I. P. 149. 
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C 
depended on Maxims that reſt in the Breaſt of 
the Houſe of Commons; That, in an excel- 
| lent Pamphlet you wrote on the very Subject 
of a County Election (that of Oxford) in the 
Houſe of Commons, you expreſſly ſay, We 
% are not to enquire what would be the beſt 
«. and moſt eligible Conſtitution for this Pur- 


e poſe, but what really 1s and long has been 


1 our legal Conſtitution in this Point. The 
% Laws under which we now Act, have ſub- 
*«« ſiſted for more than three Centuries, and 
'* till the Conſtitution is zew modelled, theſe 
« are the only Criteria to decide Fe . 
bay Queſtion.” | 


But in roth, Sir! the Law and Cuſtom of 
Parliament reſpecting the Qualification of 
Members, is ſo thoroughly unfolded in it's 
proper Place, that, as it wants no Explana- 
tion; neither can Ingenuity or ſubſequent In- 
vention explain it away. * The Qualification 
« of Perſons to be elected Members of the 


—— 
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* Conſider ations on the Queſtion, Whether Ti 
&c, F. EET. 
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„ Houſe of Commons,” you ſay, ce depends 
upon the Law and Cuſtom of Parliaments 
and certain Statutes referred to in the 
Margin. From theſe it appears that A- 
liens, Minors, Twelve Judges, Clergymen, 
«« Perſons attainted of Treaſon and F elony, 
« and returning Officers in their own Juriſ- 
«« diftions” are difqualified by the Law and 
| Cuſtom of Parliament. Others are diſqualified 
by certain Statutes. And that all others are 
eligible of common Right—Can any Man, 
who reads this, be at a loſs to know what the 
Law and Cuſtom of Parliament i is, reſpecting 
the Qualification of Perſons to ſit there? Is 
it not plainly this? That wherever a Perſon 
is not by his Birth entitled to the natural 
Rights of an Engliſh Subject, or where a Man 
being born to thoſe Rights has forfeited them; 
or whoſe Situation in Life is, in a legal Senſe, 
incompatible with. a Seat in Parliament; That 
in as n of thoſe Caſes as have come in 
Judgment before the Houſe, that which was 
the! Law of the Land has been declared to be 
the Law of Parliament. And that in other 
© Caſes, which have not come in Judgment (as 


it was in regard to Minors before the 7 and 8 
Will. 


63999. 
Will. zd. and ſtill is in regard to Traitors and 
Felons) What is the Law. of the Land, has 
ever been aſſumed to be the Law and Cuſtom 
of Parliament—This Idea is confirmed by the 
Interpoſition of the whole Legiſlature in the 
diſabling of Perſons whoſe Crimes have ren- 
dered them unfit, or their Stations improper, 
(on account of their Dependency) to ſerve in 
Parliament For why might not the Officers 
of Exciſe and Cuſtoms, Penſioners at Will, 
Clerks of Public Offices, as well as returning- 
Officers, Aliens, &c. &c. have been adjudged 
incapable by a mere Vote of the Houſe, if ſach | 
Vote had been deemed effectual? But the 
Rules of common Law not extending to thoſe 
Perſons, their common Right was not to be 
taken away, unleſs by Act of Parliament. Ax p 
ſince you now fay that the Law and Cuſtom 
of Parliament reſpecting the Qualification of 
Members, conſiſts in the Maxims that lie in 
the Breaſt of Parliament; I hope you will do 
us the favor to explain What thoſe Maxims 
are; For unleſs you do, the Explanation itſelf 
muſt remain inexplicable. I have hitherto 
taken Law and Cuſtom to be things that are, 
at leaſt, in exiſtence z z and that every Man has 
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Ce) 
a Right to know that Law which is ( for tlis'” 
Rule of his civil Conduct; But how can a 
Man know what that is, which reſts in the » 
Breaſt! Why, tis unborn, tis unconceived. 
You might as well have deſcribed this Law 
and Cuſtom en, and e us ; that it 


reſts. 24 85 | 


cc tn 2he EY 17 vi of e Night „* . A 


1 Sir | this is the firſt Time 1 have 
beard of the Idea of ſuch a Juriſdiction being 
realized upon Earth. But our great Poet 
Milton has deſcribed one preciſely of the ſame. 
Nature, both as to its Prigciple and Effects ; 


| 'Tis that Ae 
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"RO" Where Chaos Umpire 2 
ky, « And by Decjfion more embroil the Fr ray: — 


It isa Matter, not of Apprebieiifidy; but of Eu 
tory, that, the major Part of the Houfe of Com- 
mons may become dependent on the Miniſter, 
and independent of the People. Then will the 


(41 ) 
Maxims which are to make the Law of pur 


liament (if ſuch Maxims can make Law) reſt 
in the Breaſt of the Miniſter. 


; 1 it aids: be one of his Maxims (as it 
furely will) that no Man who is an Enemy to 
HIM, or obnoxious to the Court, ſhall fit in 


the Houſe ; his Majority will not only re- 


move the offenſive Perſon; but make every 
Re- election of the People void, and adopt the 
Choice of the Miniſter. 


Your Commentaries tell us, Sir! «© That 
te the Law is the Guardian of our natural 
* Rights;” All which Rights owe their Being 
and their Preſervation to the Right of Election. 
Should we -then put this 'Right out of the 
Guardianſhip of the Law, -and ſubmit it to 
the occaſional Maxims of the Houſe of Com- 
mons; the Miniſter who dictates hir Maxime, 
will in fa#, make the Law, and become 
himſelf the Guardian of our natural Rights,” 
But pray Sir! was this the Guardian you 
meant in your Commentaries ? | 
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In thoſe Commentaries you likewiſe ſay, 


* That if any Alteration might be wiſhed or 
« ſuggeſted in the preſent Frame of Parliaments, 


« jt ſhould be in favor of a more compleat 
fs Repreſentation of the People. — But does 
your preſent Doctrine lead to the Conſum- 
mation of that Wiſh ? Will the Meaſure 
founded upon it, bring he Repreſentation of 
the People to Maturity and Perfection? No, 
Sir! it lies, even now, like a Canker at the 
Root, and if not effectually eradicated, Repre- 
ſentation itſelf, both Root and Branch will 
fall into decay. 


x here! 1s another Paſſage in 2 the Letter that 
you have done me the Honor to addreſs to 
Me, of which 1 cannot help adding one ſhort 
Remark. You ſay + It is impoſſible to con- 
« clude, ftom any ſubſequent fanciedOmiſfion, 
e that you thought the Houſe of Commons 
„ had no Right to «Judge Mr. Wilkes in- 
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7 Letter to the Author of the en ſtated, P. 21. 
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( 43 ) 
capable to ſerve in this preſent Parliament ; 
unleſs we can alſo conclude, that becauſe 
you have. omitted the Cafe of the South 
Sea Directors, who were perpetually diſ- 
qualified by the Stat. 7 Geo. 1. C. 28. and 
have not mentioned; as a general Claſs, 
Perſons incapacitated by Act of Parliament, 
You was alſo of Opinion that, notwith- 


ſtanding that Act, Sir John Blunt, Mr. 


Sawbridge, or any other of the Directors, 


were ſtill eligible of common Right. The 
Argument proves both, or it proves no- 
thing.“ | 


Allow me; Sir! to ſay, That at the Time 


when you wrote your Commentaries, you 


moſt certainly thought theſe two Things; 


one, that the whole Legiſlature covLD ; the 
other that the Houſe of Commons alone 
COULD Nor create an Incapacity.—For, 
amongſt other Inſtances of the unbounded 
Power of the whole Legiſlature, ye ſay, 


* It can change and create afreſh even the 1 
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*« Conſtitution of the Kingdom and of Par- 
« liaments themſelves ; as was done by the 


Act of Union, and the ſeveral Statutes for 
« Triennial and Septennial Elections. It can 


in ſhort do every thing that is not na- 
« turally impoſſible.” ——But in the ſame 
Chapter you ſay, In all Tyrannical Govern- 
* ments, the Right both of making and en- 
« forcing the Laws is veſted. in one and the 
« fame Man, or one and the. ſame Body of 
« Men; And where theſe two Powers are 
% united together, there can be no Public 
Liberty“ Then, ſpeaking of two Branches 
of the Legiſlature you tell us, Whatever 
« 1s enacted for Law by one, or by t uo only 
« of the Three, is no Statute ; and to it no- 
% Regard is due, unleſs in Matters that relate 
to their own PRIVILEGES (the Privilege 
«and juriſdiction of Parliament, let me 
„ throw. in, are two different Things) And 
«« by the Statute of 23 Car. 2d. If any Per- 
„ ſon ſhall. MALICIOVSEY or ADVISEDI.Y 
_ «affirm, that both or either of the Houſes 
of Parliament have .any LEGISLATIVE 
Authority, without the King; Such Per- 
« ſons ſhall incur all the Penalties of a Præ- 


oy munire 
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cc munire—Once indeed” as you relate, * the 
« Commons paſſed a Vote, that whatever is 
« declared for Law by the Houſe of Com- 
„ mons, hath the Force of a Law.” «© But 

4 this Vote” Doctor Blackſtone ſays) ee paſſed 
« in a Time of Anarchy and Madneſs.” 


* 


I ſhall not diſpute it, with the learned 
Doctor, that ſuch a Vote can never paſs but 
in a Time of Mapness. But don't, Sir! 
be alarmed, as if you had incurred the Penal- 
ties of a Præmunire — I can acquit you of 
that For I ſpeak it upon Knowledge, that 
whatever you have affirmed of the LEGISL A- 

"TIVE Power of the Houſe of Commons, was 
not adviſedly ſpoken, nor of Fore-thought. 


But I muſt not forget to mention a Diſqua- 
lification, which you have thought proper to 

. omit; I mean that of the Attorney-General, 
* « by an expreſs Order of the Houſe of Com- 
mons.“ This Diſqualification being a Violation 


S 
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of Mr. Attorney General's common Right ; 


and alſo a diſpenſing with the Statute of the 


7 H. 4; and alſo, avyupGeD pro re natd by 


the Houſe of Commons, upon Maxims that 
teſted purely in their own Breaſts, is, in all 
Reſpects, as compleat a Diſability as that of 
Mr. Wilkes. Why then, Sir! did you not 


reckon it in your Liſt of LEGAL Diſabilities ? 


Was it thro' Inaccuracy, or Inattention ? In 
ſuch a Caſe, and ſuch a Perſon, that is impoſ- 
ſible — The Omiſſion can be attributed to 


this Cauſe only, that you hen thought a Diſ- 


ability adjudged by a mere Vote of the Houſe 
of Commons, too nugatory, and too lawleſs, 
even to be taken notice of, in a grave Diſcuſ- 
ſion of the REAL Law of the Land. 


/ 


It is time for-me now to ſtate and compare 
the two Propoſitions, that which is in your 
Commentaries, and that which you delivered 
in the Houſe of Commons, and. have fince 


given in Writing. In the firſt (after enume- 


rating the ſeveral Diſabilities befor ſpecified) 
you ſay, that | 


L Subject 


%"E 


. 
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20 Subject to theſe Reſtrictions and Dif- 
45 qualifications every Subject of the Realm, 
1 eligible of common Right.” 


* 


This was your Se 0 you now 


what follows 


Here 1s your Doctrine k N 


e Some Claſſes. of Men ard ineligible, 


« either by the Statute, or by the Law 
cc and Cuſtom of Parliament declared and 


* * 
- 


"OO 


% ADJUDGED pro re natd by the Houſe of 


« Commons, and that all others are eli- 
g 


5 gible of common Right.” 


* 


Now to my ſimple Ideas, the Difference 
between the two Propoſitions ſeems neither 


more nor leſs. than this; according to the one 


—Every Subject has his common Right to 


be elected into Parliament; according to the 
other, there is no ſuch Right in exiſtence. 


By the firſt Doctrine, every Man is eli 
whom the common Practice and univerſal 
Principles of Law have not exempted from 

| his 


$24 


( 48. ) 
his Condition of common Right, and what 
that Right is every Man may know. And 
Sir Edw. Coke. expreſsly fays, that „ he 
« which is eligible of common Right, cannot 


e be Munbled, unleſs it be by Act of Parlia- 
* ment.” 


As to the latter, I lament exceedingly that 
you have expreſſed a Part of it in Latin ; ; for 
thoſe three ſhort Words, pro re natd are, 
without doubt, not immaterial to the Pur- 
port of your Doctrine. And having been ſo 
grievouſly charged with miſconſtruing your 
Engliſh, it was a little hard to ſet me the 
Taſk of conſtruing your Latin. I certainly 
might have conſtrued pro re nat to mean on 
the Spur of a particular Occaſion ; or, To 
« SERVE A PURPOSE” or ſome ſuch Thing. 
But for fear of a Miſtake, I went to Little- 
ton's Dictionary, and there found that pro re 
natd is Latin for © SEEING THINGS AKE 
* AS THEY ARE —Well then, your Doctrine 
clearly amounts to this, viz.— . Except 
ſuch as are- made incapable by Statute, + 


* 


9 
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< ot:adjudged ſo by a Vote of the Houſe of: 
Commons, * ſeemg Things are as they are all 
4 others are eligible of common Right.“ But 
let me afk, Who, of all thoſe others may 
not have his Right taken away by a Vote of 
the Houſe of Commons, ſeeing: Things are as 
they are? I üaſk pardon, you have already an- 


ſwered my Queſtion; For you have ſaid, 


that «© * Without a Spirit of. ne no 
Man can know that. 


Can you thn ſeriouſly call . a Right 7 
Nay, Sir 1 Would you not treat with Con- 
tempt and Ridicule any Man who ſhould call 
that a Right, which without a Spirit of Pro- 
phecy, no Man can know? Is that a Right 
which is held hy no Tenure but the mere 

Will of Individuals; and that Will liable, to 
de perverted by Prejudice, ſwayed by Paſſion, 
impoſed on by Artifice, and ſeduced by Cor 


** — 


— 


Letter to the Author of the Queſtion ſtated, P. 19. 
* He could not without a Spirit of Prophecy, when the 
« "Book was compiled in 1753, or when publiſhed in 1765, 
4 have ſpecified the Diſability of any private Individual 
4 ariſing i in 1769.“ 

2 H ruption? 


| 
| 
| 
. 
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1 And if it be once admitted that 
ſuch a Power exiſts in the Conſtitution to 
take away the legal Right of the Freeholder 
and Elector; What other Right is ſo defended 


that the ſame Power may not at any Time 
break forth to ruin and deftroy ! With equal 
Violence I fear it may ; With leſs Reaſon it 
never can. For I hope to ſhew, that (as you 
have ſtated the Matter) the Expulſion of Mr. 
Wilkes, with all its Train of Conſequences, 
was grounded not even upon. a Shadow of 
| Reaſon Very properly and becomingly 
you aſſume the Merit of diffenting from the 
Vote of the ſecond of February ; becauſe you 
thought it * beneath the Dignity of Par- 
« liament to cenſure any Libel - (however 
e atrocious) that was merely directed againſt 
« a Miniſter.” The Thought is worthy of 
the Author of Doctor Blackſtone's Commen- 
taries; for if a Member of Parliament may 
be expelled, and the Right of Election be 

transferred from the People to the Miniſter, 


1 — 


- — ꝶ—— 
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# Leiter to the Author of the Quin fled, P. io 
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CT IF 
as a Puniſhment for making Remarks on 
ſuch a Letter of a Miniſter, whilſt the Letter 
itſelf is to paſs unnoticed ; our Conſtitution 
does indeed ſtand upon a weak Foundation. 
Honoring you therefore for having diſclaim- 
ed this Part of the Charge, I much doubt 
whether you can juſtify the Proceedings on 
any other of the Allegations.—The Letter to 
Lord Weymouth was the only oſtenſible one, 
and taking that out, What other Part of the 
Charge can give a Color of Reaſon to the Ex- 
pulſion? Let us ſtate what the remaining 
Articles were — One was that Mr. Wilkes 
wrote the North- Briton; but J am ſure, Sir! 
you will not brand your Majority with ſo im- 
pudent a Violation of the Rules of Law, as 
to have puniſhed the ſame Man twice over for 
the ſame Crime by the ſame Judicature— 
Neither will you, I think, defend his Expul- 
ſion on this Ground — That becauſe. Mr. 
Wilkes is to be impriſoncd 'till Aptil next, 


therefore he ought to be expelled for the next 


five Years to come. But as far as my Memory 
recollects, you conſented to the Expulſion of 
Mr. Wilkes ſolely on account of his having 
been convicted of three impious and obſcene Libels. 

H ' BY Another 
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Another reſpectable and learned Gentleman 
expelled him for the ſame Reaſon. But this 
Part of the Charge, though relied on by your- 
ſelf and Serjeant N———, was diſclaimed by 


the Houſe in general: For, theſe Libels 
(whatever they are) inſtead of being ſubmitted 
to the Judgment, were.moſt carefully ſhut up 
from the /ight of the Houſe. You will not 
therefore expoſe the Juſtice of the Houſe in ſo 
ridiculous a Light as that of a Court condemn- 
ing a Man, without knowing his Crime, be- 
cauſe it would offend the delicate Ears of hig 
Judges 1 to hear it named. | 


The Opinion, Sir! that you 1 now profeſs 
of the Power.of the Houſe of Commons, leads 
me to make one ſhort Remark, on the Com- 
pariſon you have drawn in your Commen- 
taries, between the Proteſtant Diflenters and 
Papiſts; Wherein you ſay 4 Vol. p. 52) | 
* The Tenets of Papiſts are undoubtedly 
: calculated for the Introduction of all Sla- 
t very both civil and religious; ; but it may 
„with Juſtice be queſtioned, Whether the 
£ Spirit, the Poctrines, and the Practices of 
« the ScQaries, are better calculated to make 

66 « Men 


* 


* 
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© Men good Subjects. One thing is hk 


te to obſerve, that 256, have once, within 
e the Compaſs of the laſt Century, effected 


the ruin of our Church and Monarchy ; 
& which the Papiſts have attempted indeed. 
« but have never yet been able to execute. 

: I don't love ſpeaking in hard and bitter Terms 
of Bodics of my Fellow-Subjects of any Diſ- 
tinction whatſoever ; Nor am I going to ana- 
lyſe what that Idea of Subjection muſt be, 
that can raiſe a Doubt whether the Prin- 
ciples of Men, which are ſaid to be calculated 
for all Slavery, are not calculated to make as 
good Subjects as the Principles of Men whoſe 


Errors lie on the Side of Liberty: But I am 


proud to own a Regard to the civil Principles 
of the Proteſtant Diſſenters, which prompts 
me to mark thoſe Periods of time when they 
were, and when they were not eſteemed good 
Subjects rhey were not good Subjects to K. 
Cha. 1ſt nor to K. Ch. 2d.—nor to K. 
James 2d; and they were treated as the worſt 
of all Subjects by that Miniſtry in the Reign 
of Q. Anne, which intended to overturn the 
Proteſtant Succeſſion. But they were good 

Subjects to K. Will. whom OP helped to ſet 


upon 


a * tis. tithe, 363 
* — 
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„ 
upon the Throne ;—They were alſo 8 ood Sub- 


jects to K. Geo. 1. and received Marks of his 
royal Bounty and Favor And during the 


Government of K. Geo. 2d. were looked upon 
as meritorious and confidential Subjects. Theſe 
Proteſtant Diſſenters then, never failed in their 


Allegiance to Kings, who governed them as 
Subjects; They were not indeed, obedient to 
Princes, WhO would have ruled them as 


SLAVES. 


But 1 took Notice of this Paſſage only to 
give my Aſſent to the Fact you relate, that 
« dyring the Compaſs of the laſt Century, 
« theſe Sectaries effected the ruin of our 


% Church and Monarchy”—True, they did 
| ſo; but by what Power did they Effect that 


Ruin ?—Was it not by the Power of the 
Houſe of Commons? And what did the Houſe 
of Commons do more than * « MAKE THE 
« Law SUBJECT TO THEIR Vor Es?“ And 


though I am far from imputing to you, Sir! 
a ſingle Grain of their Principles; yet I can= ' 


not help obſerving the Similitude of your 
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2 Cblarendon's Hiſt, Fol, Ed. Vol. 1 
Language 


$ 
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Language to the Style of thoſe great Repub- 


licans. For, they told the King, that . to 


judge of the Law belonged to Tue Hovse 


- & op, COMMONS : They might. and muſt 


& judge and declare.“ It was on a Remark 


on that Houſe of Commons made by the 
King, that T tho' they had no mind to 


te be SLAvEs, they were not unwilling to be 
© TYVRANTS.“ It could not be ſaid of Them, 
that they were both Tyrants and. Slaves,— 


TH AT Was a Character reſerved for ſome fu- 


ture Houſe of Commons. 


| It wiſh, Sir! that thoſe who are entruſted with 
the Government of this now unhappy Coun- 
try, would turn their Thoughts to the Hiſtory \ 
of thoſe Times; and conſider the real Cauſe 
from whence all the Miſery, Devaſtation and 
Bloodſhed aroſe, which ended in the Ruin of 
the King and Monarchy. And there is a Part 


of the Earl of Clarendon's Hiſt. (in the firſt 
Vol. of the Fo. Ed. from the 52d to the 58th 
Page) that is peculiarly adapted to our pre- 
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1 mmm in, Fol. Ed. vol. n P, 482, 4 Ib. 476. 
| ſent 
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ſent Conſideration: For it ſhews how great a | 
Part of the Foundation of that dreadful War - | 
was laid in the fingle Circumſtance of making 

the Courts of Law, and private Lawyers of 
Reputation, the Inſtruments of Attack on the 
Rights of the People. It was a Notion of that 
miſ-guided King and his miſ-guiding Coun- 
ſellors, that if they could get the Judges of 
Weſtminſter-Hall to apjupGs and DECLARE. 

that Ship-Money was lawful, Ship-Money 
would then ſtart ' up into a Law, and the 
People quietly ſubmit to it—They prevailed ' 
with the Judges; and, to make all ſure, 


+ + bought off from the Side of Oppoſition, the 


famous Lawyer, Mr. Noy. Hitherto the Peo- 
ple had born all the Exactions of that Go- 
vernment, (“ of which, Lord Clarendon fays, 
Many were ſcandalous Many ridiculous— 
All very grievous”) with great Patience: they 
reſiſted not the Tyranny and Perſecution of 
the Star-Chamber and High-Commiſſion 
Courts; They had even ſubmitted to Ship- | 
Money itſelf, as a mere Act of Power—Burt - 
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* Clarendon's Hiſt. Fol. Ed; Vol. I. P. 53. 
„„ when 
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when they ſaw Ship-Money demanded as 

L 4 Right, and by the ſworn Judges of the 

% Law ADJUDGED ſo, upon ſuch Grounds 

* and Reaſons as every Stander- by was able 

te to ſwear was not Law, and by a Logic that 

| . left no Man any thing that he could call 

4 his own; Then (ſays the noble Hiſtorian) 

te they no longer looked upon it as the Caſe 

* of * OE MAN, but as the Caſe of the 

« Kingdom ; and thought themſelves bound 

« in CONSCIENCE TO PUBLIC JUSTICE not 
4c to ſubmit”—The preſent Temper of this 

| Nation makes it unneceſſary for me to ſuggeſt 
how much more deeply the Minds of the 
People muſt be affected, by a Violation of their | 
1 Rights by their own Repreſentatives, than an | 
( Invaſion of their Property by the Judges; 1 | 
| will therefore only put a Caſe that I have fome= — | 
where met with (but forget the Author,) It is 
this—* Should the General of an Army turn 
« the Mouths of his Cannon 'againſt his own 
« Soldiers, would it not inſtate the Army 
« in a Right of Diſobedience?” — | 


— 


— 
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I cannot cloſe my Letter without making 


an Apology for preſuming to define your Ex- 
preſſions againſt your.preſent Conſtruction of 
them. But as it is no unuſual Property of 


EW Ideas to eraſe on ones, there may be 


Times and Circumſtances that may render it 
almoſt impoſſible for a Man to recollect his 
own Thoughts, when it is very eaſily poſſible 
for another, to COLLECT what thoſe Thoughts 
were. 3 


Let me now intreat your Pardon for having 
troubled you ſo long. Vou will forgive me 
the rather, as you laid me under a Neceſſity 
of ſhewing that I had ſome Principle and ſome 
little Knowledge of my own, without being 
guided (as you ſuppoſe me) by the falſe 


'  Gloſſes of a new Ally. That Alliance, Sir! 


(of which I am totally ignorant) ſeems to 
have given a certain Set of Men as much Sur- 
prize as Apprehenfion. For to divide and 
ſubdivide, and on a Pretence of breaking 
Connections, to deſtroy all Faith and Union 
amongſt Men, has been the Syſtem of Go- 
vernment (I mean the interior and real Part 
of it) for theſe laſt ſeyen Years, Then might 

| the 
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the Conſtitution : (they thought) be attack» ?- 
ed- with Security, when 'that Union, which 
alone could defend it, was made impracticable. 
But the Hope was as deceitful as the Inten- 
tion wicked. For till I truſt in God, that 
neither the Arts of Diviſion have ſo effectual- 
ly ſucceeded ; nor that Corruption, with all 
its Extent and Potency, has yet ſo obliterated 
all public Spirit and public Virtue in the 
Minds of public Men ; That although they 
may DIVIDE on Modes of Adminiſtration, yet 
they will uniTE when the Foundations of 
Right and Liberty are attacked ;—Then there 
can remain but two Diviſions, the one (if 
you pleaſe to call them fo) of Men ALLIED 
in Defence of the Conſtitution; the other 
COMBINED againſt it. But in this Conteſt, 
however you may devote your Perſonal Ser- 
vices, you cannot diveſt yourſelf of the Merit 
of having made a noble Effort to unite all 
Men in defence of our Laws, by having opened 
to every Man's View the Bleſſings he derives 
from that Part of his Birth-right which con- 
| fiſts in the Government of Lawsf, And 
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4 Major Hereditas a Jure quam a Parentibus. 
when 


- when fuch oceaſional Writers as Tam, ſhall bg 
conſigned to oblivion, your Commentaries (in 
ſpite of their Author) will remain an honours 


able Teſtimony of your Parts and Knowledge, 


and a laſting Benefit to your Country. 


As the Head of that Government of Laws, 
which you have ſo ably explained, may our 
excellent and gracious Sovereign long enjoy 
as much Glory and Happineſs himſelf as he 
wiſhes to his People, (which is all that is 
poſſible) cannot be more earneſtly the Prayer 
of any Man, than 


IX, 
Your obedient 


Humble Servant. 
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